STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF REAL ESTATE,

Petiti oner,
VS. Case No. 99-0408
YVONNE JO NER MEDI ATE and
ROYAL REALTY & MANAGEMENT
| NC. |,

Respondent s.
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
before Larry J. Sartin, a duly designated Adm nistrative Law
Judge of the Division of Admnistrative Hearings, on May 5, 1999,
in Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Dani el Villazon, Chief Attorney
Di vision of Real Estate
Departnent of Business and Prof essi onal
Regul ati on
Hur ston North Tower, Suite N308
400 West Robi nson Street
Ol ando, Florida 32801-1772

For Respondents: No Appearance

STATEMENT OF THE | SSUE

The issue in this case is whet her Respondents, Yvonne Joi ner
Medi ate and Royal Realty Managenent, Inc., commtted the offenses
alleged in an Adm ni strative Conpl aint issued agai nst Respondents

on or about Novenber 18, 1998.



PRELI M NARY STATEMENT

On Novenber 18, 1998, the Departnent of Business and
Pr of essi onal Regul ation, issued an Adm ni strative Conpl ai nt
al l eging that Respondents, Yvonne Joi ner Medi ate and Royal Realty
Managenent, Inc., violated Section 475.25(1)(e), Florida Statutes
(by failing to institute one of the procedures specified in
Section 475.25(1)(d)1, Florida Statutes, in violation of Rule
61J2-10.032(1), Florida Adm nistrative Code), and 475.25(1) (k),
Florida Statutes. By letter dated January 10, 1999, Ms. Joi ner
di sputed the allegations of fact of the Adm nistrative Conpl ai nt
and suggested that the allegations be dropped.

Al though Ms. Joiner did not request a formal admnistrative
hearing to contest the allegations of the Adm nistrative
Conpl ai nt, copies of the conplaint and the letter were filed with
the Division of Adm nistrative Hearings on January 28, 1999, by
Petitioner requesting assignnent of the matter to an
Adm ni strative Law Judge. The matter was assigned to the
under si gned.

An Initial Oder was entered and mailed to Petitioner and
Respondents requesting information concerning the scheduling of
the formal hearing. The Initial Order was mailed to Respondents
at the address used by Ms. Joiner in her letter of January 10,
1999. Petitioner responded to the Order. Respondent filed no

response.



On March 14, 1999, a Notice of Hearing was entered
scheduling the hearing to commence at 1:00 p.m on May 5, 1999.
The Notice was al so sent to Respondents at the address used by
Ms. Joiner in her letter of January 10, 1999.

On the date scheduled for the hearing counsel for Petitioner
appeared. Respondent, however, failed to appear. After waiting
fifteen mnutes for Respondent, the hearing proceeded. At no
time during or after the hearing did Respondent make an
appearance or informthe undersigned of any reason for her
failure to appear.

Petitioner presented the testinony of difford Brown and
Sidney B. Mller. Petitioner's Exhibits 1 through 4 were
accepted into evidence.

A Transcript of the hearing was filed on May 5, 1999.
Proposed orders were, therefore, due on or before June 1, 1999.
Petitioner filed a proposed order on June 2, 1999. The proposed
order has been fully considered in entering this Recommended
O der.

FI NDI NGS OF FACT

1. Petitioner, the Departnent of Business and Professional
Regul ation, Division of Real Estate (hereinafter referred to as
the "Division"), is an agency of the State of Florida. The
Division is charged with the responsibility for, anong ot her

things, regulating the practice of persons holding real estate



brokers' and real estate sales persons' licenses in Florida.
Section 20.165, and Chapters 455 and 475, Florida Statutes.

2. Respondent, Yvonne Joiner Mediate, is now, and at al
times relevant to this matter was, licensed as a real estate
broker in Florida.

3. Respondent, Royal Realty & Managenent, Inc. (hereinafter
referred to as "Royal Realty"), is now, and at all tinmes relevant
to this matter was, a corporation registered as a real estate
broker in Florida. Royal Realty's |license nunber is 0255570.
Royal Realty's last reported address is 1885 U.S. 19, Post Ofice
Box 788, Monticello, Florida 32344.

4. Until Decenber 31, 1998, Ms. Mediate was the active,
qual i fying broker for, and an officer of, Royal Realty. Since
Decenber 31, 1998, Ms. Medi ate has been an inactive broker.

5. On or about May 15, 1994, difford Brown entered into a
Contract for Sale and Purchase (hereinafter referred to as the
"Purchase Contract"), wth Ral ph and Dawn Chapnan, agreeing to
purchase certain real property fromthe Chapnmans.

6. Consistent with the Purchase Contract, M. Brown
remtted a $1,000. 00 deposit with Ms. Medi ate and Royal Realty.

7. The Purchase Contract was contingent upon M. Brown's
obt ai ning financing for the bal ance of the purchase price through

a third-party | oan.



8. (dosing on the Purchase Contract was originally
schedul ed for June 15, 1994. The date for closing was
subsequently extended to June 30, 1994.

9. M. Brown ultimately failed to obtain the required
third-party loan. As a consequence, closing on the Purchase
Contract did not take place.

10. Even though M. Brown had defaulted on the Purchase
Contract, neither party took any action to cancel the Purchase
Contract imredi ately.

11. In October 1994 M. Brown had still not obtained
financing. Therefore, Respondents, w thout M. Brown's consent,
di sbursed part of the $1,000.00 deposit to the Chapman's and part
to atitle insurance conpany.

12. When M. Brown requested the return of his deposit,

Ms. Mediate informed himthat he had forfeited the deposit
because he had failed to obtain a third-party | oan.

13. On or about January 28, 1998, nore than three years
after disbursing the deposit, Ms. Mediate notified the D vision
that there was a di spute over whom M. Brown's deposit shoul d be
di sbursed to.

14. On or about Novenber 18, 1998, an Adm nistrative
Conpl ai nt was i ssued agai nst Respondents. Respondents were both
charged with violating Sections 475.25(1)(e) (by failing to
institute one of the procedures specified in Section

475.25(1)(d) 1, Florida Statutes in violation of Rule 61J2-



10.032(1), Florida Adm nistrative Code), and (k), Florida
St at ut es.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction of the parties to, and the subject matter of, this
proceedi ng. Section 120.57, Florida Statutes (1997).

16. The burden of proof in this proceeding was on the
Division, the party asserting the affirmative of the issue: that
Respondents committed violations of Section 475.25(1), Florida

Statutes. See Florida Departnment of Transportation v. J. WC

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). The Division was required to neet its

burden by clear and convi ncing evidence. Ferris v. Turlington,

510 So. 2d 292 (Fla. 1987).

17. Section 475.25, Florida Statutes (1997), authorizes the
Fl ori da Real Estate Conm ssion to take disciplinary action
against the license of any real estate broker or real estate
sal esperson if the licensee commts certain specified acts. O
the specified acts of Section 475.23, Florida Statutes,

Respondents were charged with violating the foll ow ng:

(e) Has violated any of the provisions of this
chapter or any lawful order or rule nade or
i ssued, under the provisions of this chapter or
chapt er 455.



(k) Has failed, if a broker, to inmediately
pl ace, upon receipt, any noney, fund, deposit,
check, or draft entrusted to her or him by any
person dealing with her or himas a broker in
escrow wth a title conmpany, banking institution,
credit union, or savings and | oan associ ation
| ocated and doing business in this state, or to
deposit such funds in a trust or escrow account
mai nt ai ned by her or himw th sonme bank, credit
uni on, or savings and | oan association | ocated
and doing business in this state, wherein the
funds shall be kept until disbursenent thereof i
properly authorized . . . . The comm ssion sha
establish rules to provide for records to be
mai nt ai ned by the broker and the manner in which
such deposits shall be nade.

S
I

18. As to Section 475.25(1)(e), Florida Statutes, the
specific rule which Respondents were charged with having viol ated
is Rule 61J2-10.032(1), Florida Adm nistrative Code:

(1)(a) A real estate broker, upon receiving
conflicting demands for any trust funds being
mai ntai ned in the broker's escrow account, nust
provide witten notification to the Conmm ssion
within 15 business days of the last party's
demand, and the broker nust institute one of the
settl enment procedures as set forth in s.
475.25(1)(d)1., Florida Statutes, within 30

busi ness days after the |ast denmand.

(b) A broker, who has good faith doubt as to
whomis entitled to any trust funds held in the
broker's escrow account, nust provide witten
notification to the Conm ssion within 15 business
days after having such doubt and nust institute
one of the settlenent procedures as set forth in
S. 475.25(1)(d)1., Florida Statutes, within 30
busi ness days after having such doubt. Based
upon prior decisions of the Comm ssion, good
faith doubt shall be deenmed to exist in the
foll ow ng situations:

1. the closing or consunmation date of the
sale, lease, or other real estate transaction has
passed and the broker has not received
conflicting or identical instructions fromall of



the parties concerning the di sbursenment of the
escrowed funds;

19. Respondents were charged with violating the foregoing
rule by failing to follow one of the procedures for dealing with
a dispute over the disbursenent of escrowed funds established in
Section 475.25(1)(d)1, Florida Statutes:

(d)1. Has failed to account or deliver to any
person, including a |licensee under this chapter,
at the tinme which has been agreed upon or is
required by law or, in the absence of a fixed
time, upon demand of the person entitled to such
accounting and delivery, any personal property
such as noney, fund, deposit, check, draft,
abstract of title, nortgage, conveyance, |ease,
or other docunment or thing of value, including a
share of a real estate conm ssion . oo
However, if the licensee, in good faith,
entertains doubt as to what person is entitled to
t he accounting and delivery of the escrowed
property, or if conflicting demands have been
made upon the licensee for the escrowed property,
whi ch property she or he still maintains in her
or his escrow or trust account, the |icensee
shall promptly notify the comm ssion of such
doubts or conflicting demands and shall pronptly:

a. Request that the conm ssion i ssue an escrow
di sbursenment order determning who is entitled to
the escrowed property;

b. Wth the consent of the parties, submt the
matter to arbitration

c. By interpleader or otherw se, seek
adj udi cation of the matter by a court; or

d. Wth the witten consent of all parties,
submt the matter to nediation

If the licensee pronptly enpl oys one of the
escape procedures contained herein, and if she or
he abi des by the order or judgnent resulting
therefrom no adm nistrative conpliant may be
filed against the licensee for failure to account
for, deliver, or maintain the escrowed property.



20. Respondents had no right to disburse the deposit
tendered to themby M. Brown. The rules governing brokers are
clear that such funds nmay not be disbursed until after a
transaction closes without the consent of the depositor of the
funds. Rule 61J2-14.011, Florida Adm nistrative Code. |In this
case, closing never took place and M. Brown never gave any
i nstructions authorizing disbursenent of the funds.

21. Pursuant to Rule 62J2-10.032(1), Florida Adm nistrative
Code, when the date for closing on the Purchase Contract, June
30, 1994, passed, and Respondents received no conflicting or
identical instructions concerning the disbursement of M. Brown's
deposit, Respondents were deened to have good faith doubt as to
how t he funds shoul d be di sbursed.

22. Despite Respondents' good faith doubt as to how M.
Brown' s deposit shoul d be di sbursed, Respondents disbursed the
funds to the sellers and a title conpany. Respondent's
therefore, disbursed funds placed in their trust w thout
followi ng the procedures specified in Section 475.25(1)(d)1,

Fl orida Stat utes.

23. Based upon the foregoing, Respondents did in fact
violate Section 475.25(1)(e), Florida Statutes, by failing to
followi ng one of the specified procedures of Section
475.25(1)(d)1, Florida Statutes, contrary to Rule 61J2-10.032(1),
Fl orida Adm nistrative Code, as alleged in the Admnistrative

Conpl ai nt .



24. Respondents' disbursenent of M. Brown's deposit before
aut horization fromM. Brown to do so also violated Section
475.25(1) (k), Florida Statutes.

25. The Division has requested that Ms. Mediate be pl aced
on probation for a period of one year fromthe entry of the final
order in this case; that she be required to successfully conplete
a seven-hour escrow managenent course for real estate brokers;
and that she be required to pay an adm nistrative fine of
$1, 000. 00.

26. The Division has requested that Royal Realty &
Managenent, Inc., be issued a witten reprimnd.

27. The puni shnment recommended by the Division is
consistent wth Rule 61J2-24.001, Florida Adm nistrative Code.
Wil e the range of penalties provided for a violation of Section
475.25(1)(e), Florida Statutes, may be nore severe than the
penal ti es recomrended by the Division, a consideration of the
aggravating and mtigating circunstances supports the Division's
recommendat i on.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be entered by Petitioner
finding that Respondents have violated Sections 475.25(1)(e) and
(k), Florida Statutes, as alleged in the Adm nistrative Conpl ai nt

i ssued agai nst Respondents. It is further
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RECOMVENDED t hat Respondent Yvonne Joi ner Medi ate be pl aced
on probation for a period of one year fromthe entry of the final
order; that she be required to successfully conplete a seven hour
escrow managenent course for real estate brokers; and that she be
required to pay an administrative fine of $1,000.00. It is
further

RECOMMVENDED t hat Respondent Royal Realty & Managenent, Inc.,
be issued a witten reprinmnd.

DONE AND ENTERED this 28th day of June, 1999, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of June, 1999.

COPI ES FURNI SHED

Dani el Villazon, Chief Attorney

Di vision of Real Estate

Departnent of Business and Prof essional
Regul ati on

Hurston North Tower, Suite N308

400 West Robi nson Street

Ol ando, Florida 32801-1772

Yvonne Medi ate

U S. Hi ghway 19, South
Post O fice Box 788
Monticello, Florida 32344
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Herbert S. Fecker, Division Director
D vision of Real Estate
Departnent of Busi ness
and Prof essional Regul ation
400 West Robi nson Street
Post O fice Box 1900
Orlando, Florida 32802-1900

W1 1iam Wodyard, Ceneral Counsel
Departnent of Busi ness

and Prof essional Regul ation
1940 North Monroe Street
Nor t hwood Centre
Tal | ahassee, Florida 32933-1920

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormmended order should be filed with the agency that w ||

issue the final order in this case.
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